ATTORNEYS AT LAW

BETTER REPRESENTATION

HEALTH CARE FACILITIES AND PROFESSIONALS LEGAL
IMMUNITY DURING COVID-19 STATE OF EMERGENCY
Governor Charlie Baker recently signed into law S. 2640, “An Act to provide liability protections for health care
workers and facilities during the COVID-19 Pandemic.” The new law provides protections from suit and civil
liability for: 1) health care workers and health care facilities for alleged negligent acts or omissions; and 2)
volunteer organizations who open the doors of their facilities to support the Commonwealth’s response to
the COVID-19 emergency. In each case, these protections are in place from March 10, 2020 until Governor
Baker ends the state of emergency.
The immunity provisions of the law applicable to health care facilities and professionals are not limited to
treatment of COVID-19 patients, but rather are extended to all patients. The law deﬁnes covered health care
services not only as the treatment, diagnosis, prevention or mitigation of COVID-19 and the assessment and
care of an individual with COVID-19, but also the care of any individual who presents to a health care facility
or professional during the COVID-19 state of emergency. Health care facilities and professionals are immune
from suit and civil liability for any damages alleged to have been sustained by an act or omission during the
course of providing health care services during the COVID-19 state of emergency, provided that:
• the health care facility or professional is arranging for or providing health care services pursuant to a
COVID-19 emergency rule and in accordance with otherwise applicable law;
• arranging for or providing care or treatment of the individual was impacted by the health care facility’s or
professional’s decisions or activities in response to treatment conditions resulting from the COVID-19
outbreak or COVID-19; and
• the health care facility or professional is arranging for or providing health care services in good faith.
“Health care facility” and “health care professional” are broadly deﬁned and include most facilities and
providers, such as hospitals, skilled nursing facilities, assisted living residences, rest homes, community
health centers, home health agencies, clinics, physicians, nurses, respiratory therapists, nursing home
administrators, pharmacists, mid-level providers, social workers, psychologists, medical students and
trainees, nursing attendants, certiﬁed nursing aids, administrators, executives, supervisors, board members,
trustees, and others.
The law does not provide any immunity to health care facilities or professionals for instances of gross
negligence, recklessness, discrimination based on race, ethnicity, national origin, religion, disability, sexual
orientation or gender identity; to certain consumer protection actions brought by the attorney general; or to
billing fraud actions brought by the Commonwealth.
Volunteer organizations who provide use of their facilities for the Commonwealth’s response and activities
related to the COVID-19 emergency, except in cases of gross negligence, recklessness, or intentional harm,
are provided similar immunity from civil liability. It is not clear if the volunteer organizations are aﬀorded the
same level of protection if they provide their facilities for local governments (e.g., cities and towns).
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We expect the Department of Public Health will issue interpretative regulations which provide more
guidance, and plan to publish an update if and when those regulations are issued.
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