ATTORNEYS AT LAW

BETTER REPRESENTATION

PART 2 – CALLING BACK LAID-OFF
AND FURLOUGHED WORKERS
Employees’ responses to callback post-quarantine
As businesses prepare for reopening, employers are calling laid-oﬀ and furloughed employees back to work.
Employees who have been working remotely during the shutdown may also be notiﬁed of the reopening of
their physical workplace. Some employees will welcome the return to work as a sign that things are returning
to pre-pandemic times. Other employees may have mixed feelings as they want or need to stay home until
the pandemic is over. How employers react to employees’ responses to the callback will vary depending on
each employee’s situation. Employers will need to consider employees’ rights under various leave and
discrimination laws and how employees’ responses may aﬀect obligations under loan programs.
What if a business calls back laid-oﬀ or furloughed employees and the response is that an employee
has found other employment?
If an employer is told that a laid-oﬀ or furloughed employee is not returning to work because the individual
has found employment elsewhere, the employer should document the reason for not returning and then
move to the next employee on the recall list. If your business participated in the Paycheck Protection
Program, documenting the reason for the refusal is critical in order to meet the loan forgiveness
requirements. Also, if accrued but unused vacation time has not previously been paid, it should be paid out
to the employee immediately and if the employee was on the employer’s health insurance, a COBRA notice
should be sent to the employee.
What if a business calls back a laid-oﬀ or furloughed employee who is unable to return to work
because of a lack of childcare?
With schools and daycare facilities currently closed, employees with school-aged children may not have
childcare options. Under the CARES Act, individuals who are unable to work (including telework) and are the
primary caregiver for a child whose school or childcare facility is closed or whose childcare provider is
unavailable due to COVID-19 can receive Pandemic Unemployment Assistance.
In addition, the employee may be eligible for paid extended family and medical leave under the Families First
Coronavirus Response Act (“FFCRA”). Under the FFCRA, eligible employees who are unable to work at their
normal worksite or by means of telework are entitled to 12 weeks of paid extended family and medical leave
(at two-thirds of their regular rate of pay) to care for a child whose school or place of care is closed (or
childcare provider is unavailable) due to COVID-19 related reasons. The FFCRA provides eligibility for paid
extended family and medical leave to an employee who was laid oﬀ or otherwise terminated by the employer
on or after March 1, 2020 and rehired or otherwise reemployed by the employer on or before December 31,
2020, provided that the employee had been on the employer's payroll for 30 or more of the 60 calendar days
prior to the date the employee was laid oﬀ or otherwise terminated.
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What if an employee has been working remotely during the shutdown and is unable to physically
return to the normal worksite because of a lack of childcare?
While many remote employees have been able to work eﬀectively at home during the forced shutdown,
other remote employees may have struggled due to their type of work not being conducive to telework.
An employer may also have valid concerns about an employee’s telework performance, such as the quality
and quantity of the work, and should address any performance issues with remote employees. An employer
should discuss with an employee the possibility of ﬂexible or reduced hours in a physical workplace or a
modiﬁed remote work schedule. If these options are not viable, an employee unable to return to their normal
worksite may be eligible for unemployment.
What if an employee who has a medical condition that puts the individual at an increased risk of
harm if exposed to COVID-19 wants to continue working remotely?
Addressing this issue requires consideration of federal and state reasonable accommodation laws. If the
medical condition constitutes a disability under state or federal disability laws, the employee may be entitled
to a reasonable accommodation under the law. Given these unprecedented times, an employer may treat
a medical condition that puts an individual at an increased risk of harm if exposed to COVID-19 as a disability.
The employer should also explore with the employee other possible accommodations in addition to
working remotely.
What if an employee can work but has a medical condition, adding increased risk of harm if exposed
to COVID-19, but the employee’s job duties cannot be done remotely?
Dealing with employees whose work cannot be done remotely but are at an increased risk of harm if exposed
to COVID-19 has unique concerns, and each situation should be considered on a case-by-case basis. If the
employee was advised by a health care provider to self-quarantine due to concerns related to COVID-19
and the employer is subject to the FFCRA, the employee may be eligible for 80 hours of paid sick leave
under FFCRA. However, the FFCRA requires that the employee be “particularly vulnerable to COVID-19” and
that following the advice of a health care provider to self-quarantine prevents the employee from being able
to work, either at the employee's normal workplace or by telework. Employers should obtain appropriate
medical documentation substantiating the reasons for the self-quarantine. In addition, if the medical
diagnosis constitutes a serious medical condition or a disability, the employee may be entitled to either an
unpaid leave of absence under the Family Medical Leave Act (“FMLA”) (if the employer has 50 or more
employees and as such is a FMLA-covered employer) or a leave of absence as a reasonable accommodation
for the disability.
What if an employee wants to continue to work remotely because the employee has an immediate
family member who has a medical condition that puts that family member at an increased risk of
harm if exposed to COVID-19?
An eligible employee of a FMLA-covered employer can take a leave of absence to care for a family member
with a serious medical condition. But if the family member does not need the employee’s care, the
requirements for a FMLA leave would not be met. Under the American with Disabilities Act, employers are
required to provide qualiﬁed disabled employees with a reasonable accommodation. Employers are not
required to provide a nondisabled employee with a reasonable accommodation for a family member’s
disability. When leaves and accommodations laws do not apply, employees may ask employers to apply
common decency to the situation and let them return to the physical workplace at a later time.
These are challenging issues for employers to deal with during times when most businesses have suﬀered
ﬁnancial hardship. An employer must balance the need to protect its employees from COVID-19 with the
need to maintain a workforce that can provide the necessary services to keep the business open.
Employers should be cautious when navigating the various leave and disability laws in order to avoid a
lawsuit. Before denying an employee’s request for leave or other reasonable accommodations, employers
should engage with the employee in order to assess the validity and reasonableness of the request and
should document the steps taken.
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Next up, in Part 3 of this alert series we will address an employer’s obligation to maintain a safe
workplace for its employees following the quarantine.

Mary Jo Kennedy

Sarah Willey

Christopher St. Martin

mkennedy@bulkley.com

swilley@bulkley.com

cstmartin@bulkley.com

413-272-6242

413-272-6228

413-272-6278

3.

